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THE SETTLEMENT OP INTEE-STATE DISPUTES 

By Eobeet Granville Caldwell, Ph.D. 

Assistant Professor of History, Rice Institute, Houston, Texas 

It is the purpose of this paper to review the methods and the 
principles which have been involved in the quasi-international juris- 
diction which has been exercised to settle the disputes which have 
arisen between the members of the great federations which have 
sprung from the British Empire of the seventeenth century. These 
methods have not only been widely copied in the past, especially by 
the various South American states and by Switzerland, but they are 
likely to become of compelling interest, if ever the world should apply 
the federal principle to the League of Nations of which we hear so 
much in these days. 

i. colonial origins 

As soon as the colonies were thickly settled on the Atlantic shore 
of what is now the United States, it was natural for them to become 
involved in bitter disputes about their conflicting boundaries and 
trade regulations. These controversies were settled either (1) by 
informal agreements between the colonies, which were sometimes 
sanctioned later by the Privy Council, or (2) in the more serious cases 
by the Council itself acting under the royal prerogative. Since the 
disputes were almost always concerned with the interpretation of 
charters which came at least nominally from the King, it was evi- 
dently proper that the same King in Council should sit as the arbiter 
in these controversies. Sometimes the Privy Council decided these 
issues in London ; again it sent out commissioners to bring the parties 
into agreement on the ground. 1 In every case the authority of the 
Council was looked upon by the distant colonists with the greatest 
jealousy, but its legal authority in such matters was never questioned. 

i Osgood, Colonies, Vol. 3, p. 21. 
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It is safe to say that from the authority of this administrative body 
is derived the quasi-international authority of every federal court 
in the world, except the German Bundesrath whose power to settle 
the disputes of the members of the German Empire has a wholly dis- 
tinct origin in the Diets of the Confederation and of the Holy Roman 
Empire. 

The chief cases which came somewhat formally before the Privy 
Council in colonial days were: Massachusetts and New Hampshire, 
1675-79, Pennsylvania and Maryland, 1683-1709, New York and 
Connecticut, 1700, Connecticut and Rhode Island, 1725-26, Vir- 
ginia and North Carolina, 1726-27, Rhode Island and Massachusetts, 
1734-46, Second Pennsylvania and Maryland Case, 1734-69, New 
Hampshire and New York, 1764, New York and Quebec, 1768. 2 

The first of these cases was not technically between two provinces, 
but between Massachusetts and the proprietors of Maine and New 
Hampshire. On January 13, 1675, Ferdinando Gorgas and Robert 
Mason complained that Massachusetts was dispossessing them of 
their inheritance in their provinces. December 22nd of the same year 
the committee of the Council reported that they had heard the repre- 
sentations, of Mason and Gorgas, who asked that commissioners be 
appointed to settle the boundaries. But they ' ' did not think it proper 
to advise your Majesty to determine anything 'ex parte' and without 
hearing what the Bostoners can say." The Council therefore was 
advised to send word to the "Bostoners" that His Majesty could not 
long delay doing justice, but "was unwilling to determine in a matter 
of so much weight without first hearing what they can say why your 
Majesty should not give the petitioners relief." On February 7th, 
the committee was ordered to examine all the documents in the case 
and to report to the Council. The committee obtained the opinions 
of the Chief Justices of the King's Bench and Common Pleas, where- 
upon the parties were ordered to be heard at the Board on a certain 
day ' ' when His Majesty expects that they conteyne themselves within 
those bounds of Modesty and Respect that is due to the judges of 

2 Acts of the Privy Council, Colonial Series, 1613-1783; Andrews, Colonial 
Self -Government, 261; Greene, Provincial America, 21; Thwaites, Colonies, 174, 
190-4, 267-9; Osgood, Colonies, Vol. 3, Chapter 10. 
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this Kingdome." The Council acquiesced in the opinion of the 
Justices, and after the parties had been heard again in rebuttal, "His 
Majesty was pleased to approve of and confirme the same, and did 
order, that all the parties do acquiesce therein, and contribute what 
lies in them to the punctual and due performance of the said report, 
as there shall be occasion. ' ' During these negotiations, Massachusetts 
tried to anticipate the unfavorable verdict of what she regarded as a 
prejudiced court by quietly buying Maine from Gorgas for twelve 
hundred pounds sterling. But she was finally compelled to relin- 
quish her purchase to the King, who also took over the government 
of New Hampshire at the same time. 3 

The dispute between Virginia and North Carolina arose when the 
former refused to allow the tobacco of her neighbor to cross her 
territory. On complaint by North Carolina to the Board of Trade, 
these acts were disallowed. This case is interesting because the high 
court settled a controversy between two colonies by declaring the 
laws of one invalid. The Supreme Court of the United States has 
never yet so combined its two most sweeping powers, to declare laws 
unconstitutional and to decide controversies between States, but there 
seems to be no reason why there should not some day again be a case 
to go back in its chief features to this early controversy, and indeed 
the suggestion of such a possible solution is to be found in the dispute 
between Louisiana and Texas over quarantine regulations.* The con- 
troversy between North Carolina and Virginia was complicated by a 
boundary dispute which was finally settled by an agreement between 
the two colonies which received the sanction of the King. 5 

The colonies probably had no legal right to make binding agree- 
ments, but it was not the practice of the Crown to disturb such an 
agreement when it had been acquiesced in for any length of time and 
had led to the establishment of important private rights. Sir W. 
Murray, afterwards Lord Mansfield, gave an opinion (Nov. 5, 1754) 

s June 20, 1679. Acts of the Privy Council, Colonial Series 1, pp. 640, 844, 
851. For the decree which settled the Connecticut River as the boundary be- 
tween New Hampshire and what was then New York (1764) see Documentary 
History of New York (1851), II, 355. 

* 176 U. S. 143. 

sThwaites, Colonies, 190-4. 
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in which he stated his view of such unsanctioned agreements. Re- 
ferring to an agreement of 1713 between Connecticut and Massachu- 
setts, he said: "I apprehend His Majesty will confirm their agree- 
ment, which of itself is not binding on the Crown, but neither Prov- 
ince should be suffered to litigate such an amicable compromise of 

doubtful boundaries If the King approves the agreement, I 

think it is now too late for the parties to dispute it. " 8 

These early settlements were evidently not in any sense inter- 
national arbitrations, but had all the paternal character of adminis- 
trative determinations both in their nature and results. However 
much the colonies might neglect or disregard the common master, 
his legal authority was always there in the background of their rela- 
tions. And even though the decisions from London were sometimes 
arbitrary and highhanded, the habit of looking to this common ad- 
ministrative court for solution of difficulties became a real though 
reluctant habit until almost the moment of war. And this long- 
established habit made possible the introduction of the provisions in 
the Articles of Confederation and later in the Constitution which 
were expected to fill the gap now left vacant by the Privy Council; 
and these provisions, in turn, have been copied in modified forms in 
practically all the Spanish- American states, 7 in Australia, in Switzer- 
land, 8 and in the laws, though not the Constitution, of Canada. In 
Germany alone, the method of settling such problems by the Bundes- 
rath 9 is obviously of an entirely different origin, going back to the 
Diets of the Confederation and of the Holy Roman Empire. 

In the century between 1670 and 1770 nine great cases involving 
such disputes came before the Privy Council. Only one of these 
came before an ordinary court in a fashion at all comparable to a 
modern case between two States in the Supreme Court of the United 
States. This was the case of Penn v. Lord Baltimore, which came 
for decision before Lord Chancellor Hardwicke in the High Court 
of Chancery, May 15, 1750. Some of the dicta in this case make it 

« 12 c. L. E. 704. 

lE.g., Constitution of Mexico (1917), Art. 105; Argentina, Arts. 100, 101. 

8 Switzerland, Constitution, Art. 110. 

9 Constitution of German Empire, Art. 76. 
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the legal ancestor of our own modern controversies. But it is to 
be remembered that this was not an original settlement of the main 
questions, and that the nominal parties to the suit were not two 
communities, like present day states, but two proprietors. The 
Court of Chancery recognized that its authority was subject to the 
superior power of the Privy' Council. 

Penn sued to secure specific performance of an agreement to 
have a boundary fixed by drawing a line at a distance of twelve 
miles from Newcastle. The order was issued as prayed for by Penn. 
The Chancellor was duly impressed with the importance of the case 
"being for the determination of the right and boundaries of two 
great provincial governments .... ; of a nature worthy the judica- 
ture of a Roman Senate rather than of a single judge; and my 
consolation is, that if I should err in my judgment, there is a 
judicature equal in dignity to a Roman Senate, that will correct it." 
As to the objection that the court could not enforce its decree in such 
a case, the Chancellor said, "If they could not at all, I agree it 
would be in vain to make a decree, and that the court cannot enforce 
their own decree in rem in the present case: but that is not an 
objection against making a decree in the cause ; for the strict primary 
decree in this court as a court of equity is in personam." 10 

II. THE PRIVY COUNCIL 

After the century of paternal authority over colonial disputes, 
this function of the Privy Council has fallen into almost complete 
disuse. Only three cases have come before the Council since the 
American Revolution which are at all comparable to the great inter- 
colonial controversies of the eighteenth century, when the Privy 
Council exercised original and final jurisdiction even over colonies 
which were none too eager to have their difficulties smoothed out in 
this fashion. These cases are the Cape Breton Case of 1846," the 
Pental Island Case, between New South Wales and Victoria in 1872, 
and the Manitoba and Ontario Case of 1886. In all three cases both 
parties appeared willingly before the court, and in the last of these 

io 1 Vesey Sen. 444. " 5 Moo. P. C. C. 259. 
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the judgment of the Privy Council was more like a recommendation 
to Parliament to establish the proper line than the decree of an 
independent court. The only other questions of this nature to come 
before the Judicial Committee of the Privy Council have been on 
appeal from the courts of Canada and Australia, a right of appeal 
which the colonists claim the power to limit. 

This loss of power in the Privy Council is all the stranger since the 
act which denned the jurisdiction of the Judicial Committee in 1833, 
and which has never been repealed, seemed to give it almost unlimited 
potential jurisdiction: "It shall be lawful for his Majesty to refer 
to the said Judicial Committee for hearing or consideration any such 
other matters whatsoever as his Majesty shall think fit, and such 
committee shall thereupon hear or consider the same and shall advise 
his Majesty thereon in the manner aforesaid. " 12 In spite of the 
possession of this authority, the government refused to use it in the 
dispute between South Australia and Victoria in 1894. Prom Lord 
Ripon's despatch on this occasion (September 19, 1894), it appears 
that the prerogative to decide such disputes without the consent of 
both parties has fallen into abeyance. 

How shall we explain the decay of this once great power? From 
the very beginning informal agreements had been common between 
the British colonies. The lesson of the American Revolution had been 
learned, and the government preferred to leave thorny problems of 
this kind to the colonists themselves, without putting to the test again 
the very fibre of the Empire. Then, too, the legal basis for the power 
of the Privy Council is no longer what it was in the eighteenth 
century. Then the colonial charters were regarded as having come 
from the King, and what could be more natural than to leave dis- 
putes which almost always concerned the meaning of those charters 
to the royal prerogative of that same King in Council? But now, 
when colonies were founded under the authority of Parliament, the 
same solution of the question of inter-colonial disputes was no longer 
by any means so obvious. There was evident jealousy of the Privy 
Council, a jealousy which was to show itself in the attempts in South 
Africa and in Australia to allow no appeals without the consent of 
"3 & 4 William IV (1833), Ch. 41; St. R. and O. Revised, 1903, VI, 265. 
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the colonial authorities. And so Australia and Canada were allowed 
to set up their own courts for this purpose. As a result, today the 
Judicial Committee is only a court of limited appeals, on colonial 
matters, and an entirely voluntary court of arbitration in disputes 
between colonies which have not arranged some other way of settling 
their disputes. The lesson of this whole story seems obvious. The 
judicial settlement of interstate controversies and disputes depends 
on the closest possible community of sentiment, and the strength of a 
judiciary is no greater than that of the executive and legislative de- 
partments on which it must necessarily depend. The Privy Council 
exercised great powers in the eighteenth century, precisely because it 
was not a true court, but an administrative body and, therefore, 
properly a part of the executive. In the world of larger states, there 
must be international government before any international court can 
really achieve the judicial settlement of international disputes. 

HI. SOUTH AFRICA 

Within the British Empire three great self-governing federations 
have been created since the Bevqlution. In the Constitution of the 
last of these, the Union of South Africa, established in 1910, it is 
noteworthy that no provision has been made for the settlement of 
inter-state disputes. This is probably due to the fact that the Union 
is not a real federal government but one which almost obliterates the 
original lines between the provinces. It is not entirely clear what 
would happen in case of a provincial misunderstanding. The natural 
method would be an attempt at arbitration with the consent of both 
parties. At least in the ease of a boundary dispute, the old method 
of appeal to the Privy Council would also be legally possible. But 
this method of settlement would not be used without also securing 
the consent of both parties, and that consent is by no means likely 
in view of the jealousy of the authority of the Privy Council which 
is shown in the provision of the Constitution of South Africa, 18 
which prohibits appeals from the courts of the Union to the Council 
except by special leave. While limitation of appeal is probably sub- 
is Art. 106. 
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ject to the veto of the King under his prerogative, which of course 
really means that of the Cabinet, the precedents of the last half 
century show quite clearly that the independent authority of the 
Privy Council in such cases is now only a legal fiction, like the power 
of the royal veto on Acts of Parliament. It is noteworthy that the two 
methods of settling inter-colonial disputes are not likely to be com- 
bined, since the Judicial Committee of the Privy Council refuses to 
review the results of a voluntary agreement or arbitration. 14 So far, 
no controversies have arisen among the members of the Union of 
South Africa to put this problem to the test. 

IV. CANADA 

In the case of Canada, the British North America Act of 1867 
made no general provision for the settlement of inter-colonial dis- 
putes, but did provide for arbitration in the division of the common 
property of Upper Canada and Lower Canada. 16 The most difficult 
question involved was the disposal of certain school lands in Ontario 
which had been set aside for the common use of the two provinces. 
Under this section, three arbitrators were appointed, one by Ontario, 
one by Quebec, and the third by the Dominion of Canada. Legal 
questions involved were to be subject to appeal first to the Supreme 
Court of Canada, and then to the Privy Council. The arbitrators 
rendered a decision in 1893 which seemed to Quebec unduly favorable 
to Ontario. Quebec appealed, claiming that the arbitrators had in- 
terpreted their jurisdiction too narrowly, not considering the equitable 
problem involved. The Supreme Court decided in favor of the con- 
tention of Quebec on the question of jurisdiction, but on appeal to 
the Privy Council, the views of the arbitrators were sustained com- 
pletely. 16 A dispute growing out of this award and concerning the 
equitable division of funds also arose between Canada and Ontario, 
which was finally settled in the Canadian courts in favor of the 
Province. 17 

i*Att'y Gen. Nova Scotia v. Gregory, P. C. 11, App. Cases, 229. 

is Section 142. 

16 1903 Appeals Cases, 39; 1910 A. C. 509. 

it 8 Exchequer Keports, 174; 10 E. K. 292. 
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In all other disputes of a quasi-international character, the various 
provinces either resort to voluntary arbitration, or else give jurisdic- 
tion to Canadian courts. In the case of an arbitration, unless they 
are specifically granted authority to pass on the merits of the case, 
appeals to the courts are limited to the interpretation of the terms 
of the specific agreements, or to the determination of questions strictly 
legal in character. This applies to the Privy Council, just as to any 
other court of appeals. Ontario gave jurisdiction to the Canadian 
courts to settle disputes in which she might be involved, as early as 
1877 ; 18 and an act of the Dominion of 1906 provided in general that 
"when the legislature of any Province of Canada has passed an Act 
agreeing that the Exchequer Court shall have jurisdiction in cases 
of controversies, (a) between the Dominion of Canada and each 
province, (b) between such province and any other province or prov- 
inces, which have passed a like Act, the Exchequer Court shall have 
jurisdiction to determine such controversies. An appeal shall lie in 
such cases from the Exchequer Court to the Supreme Court. ' ' 19 

Apart from the two cases which arose under the provisions for 
arbitration in the Constituent Act, five cases of a quasi-international 
kind have been decided in Canada: 

(1) The boundary between Manitoba and Ontario was fixed by 
arbitration in 1886. This does not seem to have led to any further 
litigation. 

(2) The second of these controversies involved the articles of 
Union between Canada and British Columbia of the year 1871 by 
which the Province had conveyed to the Dominion Government cer- 
tain public lands to be used in the construction of a railway. Gold 
was found within this forty mile belt of ceded public land. Were 
the precious metals included in the public lands ceded? This inter- 
esting question was taken up by the courts, presumably under the 
conception that it was a strictly non-political question of law which 
involved a technical problem in the interpretation of a Very definite 
contract. The Supreme Court of Canada decided in favor of the 
Dominion by a vote of five to three that the gold had been ceded with 
the land. This decision was overturned on appeal to the Privy Coun- 
ts R. S. O. 1877, Ch. 37. 19 R. S. C. 1906, Ch. 140. 



THE SETTLEMENT OP INTER-STATE DISPUTES 47 

eil under the ancient law of England by which gold and silver mines 
were not regarded as subject to private ownership but as belonging 
to the Crown. The rights acquired in land only extended to the 
land itself and to the baser metals which it contained. In The Mine 's 
Case, 20 prerogative had been ascribed to the Crown to go in and dig 
for gold and silver and carry away the precious metals from lands 
owned either by the Crown or by private individuals. On this 
analogy, the court held that when British Columbia ceded these 
lands to which she had by royal grant complete title "the public 
lands did not include any precious metals, and the Province remained 
as the representative of the Crown, the owner of the gold and silver. ' ' 
The logic of this position was certainly open to attack, for if British 
Columbia were to be treated like a private landowner, then she could 
not alienate the gold and silver because they belonged to the Crown, 
but if she were the representative of the Crown, possessing complete 
title, it is hard to see why, even granting that the ancient rule 
regarding gold and silver had any modern value, she might not 
alienate under her perfect title, especially to another surely no less 
important representative of the Crown, the Dominion of Canada. 
But the Province was treated as a private landowner in one breath 
and in the next as endowed with some of the attributes of sovereignty, 
and so managed to eat her cake and save it too. The outcome was 
not calculated to increase confidence in the infallibility of the august 
tribunal which decided it. 21 

(3) In 1903 a controversy between Canada and Manitoba re- 
garding certain swamp lands was decided in the Canadian courts in 
favor of Canada, apparently without leading to further litigation. 22 

(4) In 1906 a case was decided by the Privy Council which had 
been brought by British Columbia from her own courts to secure 
possession of an island in the harbor of Vancouver. It was decided 
in favor of Canada on the ground that the island was an imperial 
military reservation at the time when the British North America Act 

20 1 Plowd. 336. 

2i Att'y General of British Columbia v. Att'y General of Canada, Appeals 
Cases, 1889. 

22 Att'y General of Manitoba v. Att'y General of Canada, 8 E. R. 337 (1903). 
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was passed. The court treated the dispute as one between two sets 
of Crown officers, rather than as a question between two political 
communities. 23 

(5) In 1910 the Privy Council decided on appeal the case of the 
Dominion of Canada v. Province of Ontario, which had been heard 
in the Canadian courts under the Act of 1906 cited above. 2 * Canada 
had bought from the Indians certain lands in the region which be- 
came Ontario. In the treaty with the Indians the Dominion had 
promised to pay certain sums to them. Since the lands were now a 
part of the Province, Canada sought to have Ontario assume these 
obligations. It appeared that the Dominion had acted under its own 
powers in making the treaty, and not as agent or trustee for the 
Province. The Dominion could not recover under any definite legal 
principle and the Privy Council held that as a court, it could not 
proceed on its own view of what it might simply deem fair or 
equitable. 

V. AUSTRALIA 

The Constitution of the third of the great self-governing con- 
federations of the British Empire contains provisions which are 
evidently closely modelled on those of the United States. The High 
Court of Australia is given original jurisdiction "in all matters be- 
tween States, or between residents of different States, or between 
a State and a resident of another State." 25 In the debates on the 
Australian Constitution speakers supporting it maintained that this 
provision did not empower a State to sue another without its own 
consent. 26 But this limitation is not so important as it would be in 
the United States, since Section 78 provides that "the Parliament 
may make laws conferring rights to proceed against the Common- 
wealth or a State, in respect of matters within the limits of the 
judicial power." It is not clear whether there is any important 
difference between the classes of cases contemplated in the two sec- 

23 Att'y General of British Columbia v. Att'y General of Canada, C. K. 1906, 
A. C. 389. 

2* This case came to the Privy Council by special leave. 1910 A. C. 301. 

25 Section 75. 

26 Quick and Garran, Constitution of the Australian Commonwealth, p. 774. 
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tions, but it is evident that no Australian State may be sued without 
either its own consent expressed in legislation or under the authority 
of the General Parliament. And it is probable that this last authority 
would extend only to such matters as are ordinarily examined by 
the judiciary between private individuals. Under this section, the 
Judiciary Act of 1903 provided that any person making any claim 
against the Commonwealth, whether in contract or in tort, may sue 
in either the High Court or in the Supreme Court of the State. In 
the latter case an appeal lies to the High Court. 27 In other cases 
the original jurisdiction of the High Court is conferred directly by 
the Constitution, and not by parliament in a judiciary act. This was 
decided in the first case which came before the court, 28 and this fact 
evidently gives to the High Court of Australia an independence 
which is even greater than that of the Supreme Court of the United 
States, where even in the matter of original jurisdiction there has 
been much difference of opinion on this very important point. 

The powers of the High Court have been exercised already in six 
cases between political communities. The importance of these eases 
is very great since questions came up directly between the Common- 
wealth and the States which arose in the United States only between 
private individuals. The general result has been to safeguard and to 
strengthen federal power against state rights, and under new cir- 
cumstances the problems and the solutions are strongly reminiscent 
of the great constitutional decisions of John Marshall. Five of these 
cases are between the Commonwealth and individual States and only 
one is a settlement of a controversy between two States. 

In Tasmania v. Commonwealth 29 (1904), the questions arising 
were stated for the opinion of the High Court with the concurrence 
of both parties. The Constitution provided that after the imposition 
of a uniform tariff, the State into which goods finally passed should 
be credited with the duties and excises paid by goods in the State 
into which they were first imported or where they were manufactured. 
Tasmania now sought to have this provision apply to the period 

27 Sections 56, 34. 

2sDalgarno v. Hannah, 1903. I. C. L. E. I. 

29 1 C. L. E. 329. 
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before the uniform tariff was adopted. She claimed that this was 
only equitable and in accord with the evident spirit of the Constitu- 
tion. 30 But the court held to a strict construction of the Constitution : 
"The Court would drift quickly into danger in construing Acts 
according to what each member took to be sound public policy, ob- 
viously a function for legislators, and not for judges. ' ' 81 

In Commonwealth v. New South "Wales, 1906, 82 it was decided 
that a stamp duty on the transfer of property was not valid when 
the Commonwealth was the purchaser. Such a tax would be an inter- 
ference with the functions and instrumentalities of the Common- 
wealth. 

In the King v. Governor of South Australia, 1907, 33 the Common- 
wealth intervened in the case of a candidate whose election had been 
declared void to compel the Governor of the State to issue writs for 
a new election. The court held that a writ of mandamus could not 
be issued against the Governor to compel him to take steps to fill the 
vacancy : 

The States are not subordinate to the Commonwealth and the 
Commonwealth judiciary cannot command the constitutional head of 
a State to do in that capacity an act which is primarily a State 
function. . . . The same reasons which prevent a court of law from 
ordering the sovereign to perform a constitutional duty are applicable 
to a case where it is alleged that the constitutional head of a State 
has by his omission failed in the performance of a duty imposed on 
him as such head of the State. 3 * This reasoning reminds an American 
as strongly of Kentucky v. Denison 35 as the previous decision recalls 
McCulloch v. Maryland. 

In 1908 the power of the federation was attacked at the source 
in the two cases brought by New South Wales, which sought greatly 
to limit the ability, of the Commonwealth to spend its revenues. In 
the first of these cases 36 the State failed to recover a sum which it 
claimed to have been illegally paid as a pension to a former employee. 
The court held that this pension was a proper charge for con- 
tinuing the former post-office department of New South Wales. The 

30 Constitution, Sec. 93. 33 4 C. L. R. 1497. 

ail C. L. K. 349. 34 4 C. L. R. 1512, 1513. 

82 3 C. L. R. 807. 35 24 Howard 66. 

36 6 C. L. R. 214. 
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second case between the same parties challenged the ability of the 
Commonwealth to accumulate the great funds necessary to provide 
for old age pensions and for the naval program of the Commonwealth. 
These funds aggregated one million pounds sterling. The Australian 
Constitution provides that after the first five years, the Parliament 
of the Commonwealth "may provide, on such basis as it deems fair, 
for the monthly payment to the several States of all surplus revenue 
of the Commonwealth." (Sec. 94.) If this section is to be regarded 
as mandatory, and if the phrase "surplus revenue" and "expendi- 
tures" are to be interpreted strictly, the result would be to limit the 
Australian Commonwealth to ordinary current expenses, thus greatly 
limiting its powers as a potential nation, and on the other hand to 
return great sums to a wealthy and populous state like New South 
Wales to be used for any local purposes which her people might 
especially desire. The issue between national and state rights was 
never more sharply drawn. 

The plaintiffs naturally insisted on a very strict construction of 
the words at issue. The balance for each month should be deter- 
mined, in their view, by deducting from the money actually collected 
during the month, the amount actually disbursed during the same 
month. On this view Australia would have a series of fiscal months 
with an absolutely empty treasury at the end. But the court refused 
to take this narrow view. 37 The word "expenditure" must have a 
meaning large enough to include authorized as well as actual dis- 
bursements. The whole reasoning of the court suggests that they 
were greatly influenced by the practical difficulties which would be 
placed in the path of the Commonwealth if they insisted on what 
seems to be the letter of the Constitution. 88 The broad definition of 
the word "surplus" in this case was evidently quite as much of a 
blow to States' rights as that earlier and more famous definition of 
the phrase "necessary and proper" in the well known decision of 
Chief Justice Marshall. 

87 7 C. L. R. 179. 

38 The sections in the Constitution which deal with appropriations, 81, 87, 
93, 94, are not easy to reconcile with one another. Section 87 seems to contem- 
plate an annual return rather than a monthly return of surplus revenue. 
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In only one case, the boundary dispute between South Australia 
and Victoria, the High Court has been called upon to decide a con- 
troversy between two States of the Commonwealth. The charter 
issued under the authority of an Act of Parliament in 1836 fixed the 
141st degree of longitude as the eastern boundary of South Australia. 
This seemed definite enough at the time, but the exact location of this 
imaginary line was so much in doubt that the disputed region became 
a home for bandits and a scene of bloodshed. On account of these 
practical difficulties, a line was surveyed between 1847 and 1850, 
agreed to by both colonies, and ratified by the home government. 
It was not until 1869 that an accurate geodetic survey proved that 
the line was some two miles too far to the west on territory which 
would have belonged to South Australia. In 1894 the Colonial Secre- 
tary refused to allow the matter to come to the Judicial Committee of 
the Privy Council without the consent of both parties. With the 
creation of the Commonwealth, the case was brought to the High 
Court, which, relying on American precedents, refused to disturb 
an agreement entered into in good faith and unprotested for almost 
twenty years, even though that agreement had been based upon a 
scientific error. The extent of the authority of the High Court in 
such cases was scarcely tested, since the result was entirely negative, 
and would have been precisely similar had the court refused to assume 
jurisdiction. The case was carried on appeal to the Privy Council, 
which now assumed jurisdiction without question, and sustained the 
judgment of the High Court of Australia. It is interesting to notice 
that this earliest case of the kind in Australia was decided on grounds 
almost exactly similar to the earliest controversies between American 
States. 89 

VI. CONTROVERSIES UNDER THE ARTICLES OF CONFEDERATION 

From this survey of the quasi-international controversies within 
the British Empire we now return to the United States, after the 
American Revolution made necessary some new constitutional device 
to replace the Privy Council. 

as 12 C. L. E. 667; 18 C. L. E. 115 (1914). 
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The uncertain geographical knowledge of the times and the con- 
flicting provisions of carelessly worded colonial charters left eleven 
of the thirteen States engaged in controversies over boundary or 
jurisdiction. The Articles of Confederation prohibited treaties or 
alliances among the States without the consent of Congress (Art, 6), 
and made the United States, in Congress Assembled, "the last resort 
on appeal, in all disputes and differences now subsisting, or that 
hereafter may arise between two or more States concerning boundary, 
jurisdiction, or any other cause whatever." (Art. 9.) The elaborate 
method for choosing special courts to settle these disputes under the 
authority of Congress was probably copied from a similar device in 
the House of Commons in the case of disputed elections. 40 

Six disputes came before Congress in the period before the 
adoption of the Constitution.* 1 

(1) The controversy between New York, Massachusetts, and New 
Hampshire as to the lands which afterwards became the State of 
Vermont could not be settled judicially, since the settlers were pas- 
sionately eager to have their independence from all the claimants. 
This wise solution was achieved when Vermont was admitted to the 
Union with the consent of all parties on March 4, 1792. 

(2) The dispute between Virginia and Pennsylvania, which had 
been so bitter as to lead to a solemn protest from Congress in the 
interests of peace, was settled by an agreement between the two 
States to the line which forms the present western and southern 
boundary of Pennsylvania. 

(3) New Jersey appeared as the representative of certain of her 
citizens who claimed lands in western Virginia. Congress settled 
this dispute in a rather summary fashion in 1784 when it accepted 
the cession by Virginia of the lands northwest of the Ohio and con- 
firmed the claims of Virginia to her other territory. 

(4) Massachusetts claimed certain lands in New York, and the 
court to pass upon the question was agreed upon, but did not sit, 
since the two States arranged the dispute amicably. 

(5) In the case of South Carolina and Georgia, the extensive 

40 Jameson, Essays in the Constitutional History of the United States, 44, 45. 
*i J. 0. Bancroft Davis, in appendix to 131 U. S. 50-63. 



54 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

western claims of the former were presented. The two parties were 
unable to agree on a court, and one was selected by Congress, but as 
in the last case, agreement between the States made further action 
unnecessary. 

In these five cases, contrary to the usual impression, one is struck 
with the very remarkable success of the method under the Articles, 
cumbersome though it was, in bringing the parties together, and 
with the willingness of these infant States to yield something of 
their supposed rights in the interests of national harmony. There 
could be no better proof of the presence of real patriotism even in 
the absence of any strong central government. 

In only one case was the method tested completely by adjudica- 
tion. 42 This was the important controversy between Pennsylvania 
and Connecticut regarding the Wyoming lands. On the motion of 
the State of Pennsylvania, Connecticut was summoned to appear be- 
fore Congress to proceed according to the Articles of Confederation. 
The commissioners of the two States were appointed to defend the 
rights of each, and presented their credentials to Congress, June 24, 
1782. In August seven commissioners were agreed to and commis- 
sioned. The commission of the court contained the following warning, 
significant of the full legal power which it possessed: "If any of 
the parties shall refuse to submit to the authority of the said court, 
or to appear to defend their claim or cause, the said court shall 
nevertheless proceed to pronounce sentence or judgment, and the 
judgment or sentence of the court shall be final and conclusive." 
But no provision could be made for enforcing the decree, beyond the 
provision that the judgment of the court should be transmitted to 
Congress ' ' for the security of the parties concerned. ' ' 43 The lead- 
ing argument for Pennsylvania was presented by James Wilson, who 
was throughout an advocate of the complete authority of Congress 
to deal conclusively with the whole dispute. The court, sitting at 
Trenton, decided in favor of Pennsylvania: "We are unanimously 
of the opinion that the State of Connecticut has no right to the lands 
in question." (1782.)" 

*2 Journals of Congress, III, 685, 688; IV, 40, 42, 47, 59, 64-66, 129-140. 

a Ibid., IV, 65. **Ibid., IV, 140. 
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This decree settled the question as far as the two States were 
concerned, but the individual settlers continued what was prac- 
tically a civil war, in which one of them, John Franklin, was arrested 
on a charge of high treason against the State, and in which Timothy 
Pickering, afterwards Secretary of State of the United States, was 
kidnapped as a hostage in retaliation. Some of the settlers peti- 
tioned Congress for a new decision of the details, but the court was 
never created and. the dispute continued until Pennsylvania passed 
an act of compromise and conciliation in 1799. 45 

VII. THE CONSTITUTIONAL CONVENTION 

With this experience back of them, the authors of the Constitu- 
tion of the United States provided (1) that the various States might 
not enter into compacts with one another without the consent of 
Congress, 46 and (2) that the judicial power should extend to con- 
troversies to which the United States should be a party; to contro- 
versies between two or more States ; to controversies between a State 
and citizens of another State; and between a State, or the citizens 
thereof, and foreign States, citizens or subjects. 47 In all cases to 
which a State should be a party the Supreme Court was given 
original jurisdiction. 48 The Judiciary Act of 1789 made the original 
jurisdiction of the Supreme Court in controversies between two or 
more States exclusive. 49 

The first of these two arrangements forbidding interstate com- 
pacts was obviously copied from the Articles of Confederation, while 
the second which gave so great power to the new Supreme Court was 
the result' of an interesting development in the Constitutional Con- 
vention. 

The quasi-international jurisdiction of the Supreme Court was 
not mentioned in Eandolph's outline of judicial power as it was first 
presented to the Convention, but he stated second among the defects 

45 Appendix, 131 U. S. 50-63. 

46 Art. I, Sec. 10. 

47 Art. Ill, Sec. 2. 

48 Art. Ill, Sec. 2. 

49 Act of Sept. 24, 1789, Chap. 20, 1 Stat. L. 80. 
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of the existing Confederation the fact "that the federal government 
could not check the quarrels between States." When his plan was 
reported from committee, it was moved by Eandolph and seconded 
by Madison, "That the jurisdiction of the national Judiciary shall 
extend to cases which respect the collection of the national revenue, 
impeachments of any national officers, and questions which involve 
the national peace and harmony." With these broad principles, the 
matter was deferred to the Committee on Detail. 

The Committee on Detail was at first inclined to follow the prece- 
dent of the Articles of Confederation more closely than was suggested 
in Randolph's motion. A draft in the handwriting of Wilson, who 
had already taken part in the inter-state dispute, gave the old juris- 
diction of Congress, "in all disputes or controversies now subsisting 
or that may hereafter subsist between two or more States," to the 
Senate. Later, seemingly on the motion of Rutledge, the authority 
of the Senate was limited to controversies regarding territory and 
jurisdiction, and other controversies were assigned to the Supreme 
Court. Rutledge gave as one of his reasons for the permanent tenure 
of judges the fact that they were to adjudge controversies between 
the United States and one of the States. 50 

On August 24, 1788, the proposed authority to be given to the 
Senate came up for consideration. Rutledge said this provision was 
necessary under the Confederation, but would be unnecessary with 
the national judiciary now to be established. In this position he was 
supported by several delegates, especially Wilson. Gorham "had 
doubts as to striking out. The judges might be connected with the 
States being parties. He preferred leaving such disputes to the 
Senate." But Rutledge was sustained by a vote of eight to two, 
and thus, except for necessary verbal changes to be made by the 
Committee on Style, the present Constitutional provisions were 
adopted. 51 

so Farrand, Records of the Federal Convention, I, 19, 22, 224, 238. 

si Farrand, Ibid., II, 147, 160, 170, 173, 401, 430, 576, 600. Pinckney submitted 
resolutions to the committee extending the jurisdiction of the Supreme Court to 
controversies between the United States and an individual State, or the United 
States and citizens of an individual State. These were inserted in the draft of 
the committee on August 22. Ibid., II, 342. 
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From this account it is evident that the Supreme Court was 
given authority of a very wide kind (1) in controversies regarding 
territory or jurisdiction, and (2) in other controversies not very 
sharply defined. We are not helped very much by Madison's re- 
mark, that the jurisdiction conferred on the Supreme Court was 
generally supposed to be constructively limited to the cases of a 
judicial nature. 52 Probably, any close definition was as impossible as 
it was undesirable. 

In the period of debating which followed the publication of the 
new Constitution, the possibility of suits against the States by in- 
dividuals or by foreign States, especially to collect debts, was assailed 
with the greatest bitterness. Marshall, Hamilton, Madison, and in- 
deed all the friends of the Constitution, explained that these suits 
could never take place without the consent of the States involved in 
these disputes. 53 Only Wilson in Pennsylvania, for reasons which 
are sufficiently evident in the light of his own recent success, frankly 
defended compulsion to secure the execution of judgments against 
States. 54 Hamilton sought diligently to allay the fears which had 
been aroused over this matter: "To what purpose would it be to 
authorize suits against States for the debts they owe? How could 
recoveries be enforced? It is evident it could not be done without 
waging war against the contracting State; and to ascribe to the 
federal cou'rts by mere implication, and in destruction of preexisting 
rights of the State Governments, a power which would involve such 
a consequence would be altogether forced and unwarrantable. ' ' 55 But 
the context of these Words show clearly that their author was thinking 
only of suits by individuals or in the name of individuals who might 
assign their debts to some State for collection. The power of the 
Supreme Court to settle bona fide controversies between two States 
was described in the broadest terms 56 and was approved generally, 57 
even by such men as Mason in Virginia. The other possibility of 

52 Farrand, Records, II, 430. 

5s Elliot's Debates, 2d ed., Ill, 543, 555, 557, 566, 567; Federalist, 39, 80. 

54 Elliot's Debates, II, 490, 491. 

55 Federalist, 81. 
56/6icJ., 81. 

57 Elliot's Debates, III, 523, 532. 
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suits between the United States and one of the States seems to have 
been entirely overlooked, probably because it is not specifically 
granted in the words of the Constitution, but only implied in the 
phrase which speaks of "controversies to which the United States 
shall be a party." 

VIII. CLASSES OP CASES BEFORE THE SUPREME COURT OP THE 
UNITED STATES 

The framers of the Constitution evidently expected the power 
granted to the Supreme Court to do great things in lessening the 
bitterness of inter-state disputes. Hamilton had said in the Federal- 
ist: "There are many other sources, besides interfering claims of 
boundaries, from which bickerings and animosities may spring up 
among the members of the Union. . . . Whatever practices have a 
tendency to disturb the harmony between the States are proper 
subjects of federal superintendence and control. ' ' 58 One might have 
prophesied that the number of these cases would be great in the 
early days of the government, but that as all the old disputes were 
laid to rest and geographical knowledge became more exact, the new 
powers of the judiciary would be less and less often called into use. 
The result has been precisely the reverse. Since the adoption of the 
Constitution, twenty-six distinct inter-state controversies have come 
before the Supreme Court. Of these, only six came before the Civil 
War. 59 Eleven have been settled since the year 1900. It was not 
until 94 years after the adoption of the Constitution that the court 
was called upon to consider any other than a boundary dispute. 
The year 1901 saw the court considering such a case for the first 
time. Almost exactly half a century elapsed after the appointment 
of the first court before a decree was actually handed down which 
settled an inter-state dispute. 

58 Federalist, 81. 

5» New York v. Connecticut (1799), 4 Dallas 1, 3, 6: New Jersey v. New 
York ( 1831 ) , 5 Peters 461, 5 Peters 284, 6 Peters 323, 755 ; Rhode Island v. 
Massachusetts (1838-1840), 7 Pet. 651, 11 Pet. 226, 12 Pet. 657, 755, 13 Pet. 23, 
14 Pet. 210, 15 Pet. 233, 4 Howard 591; Missouri v. Iowa (1849), 7 Howard 659, 
10 Howard 1; Florida v. Georgia (1854), 11 Howard 293, 17 Howard 478; Ala- 
bama v. Georgia (1860), 23 Howard 505. 
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In addition to the twenty-six controversies between States which 
have come before the court, some of them repeatedly and in different 
forms, the Supreme Court has settled three suits brought by the 
United States against individual States, exercising this part of its 
jurisdiction for the first time in the case of the United States v. North 
Carolina in 1890. In this case the court assumed jurisdiction with- 
out special discussion. The case involved the question of interest on 
bonds which were overdue. The court decided in favor of the State 
that it could not be compelled to pay interest after the maturity of 
the bonds. This was followed by a suit against Texas in 1896 in 
which the question of jurisdiction was definitely considered. The 
court assumed full jurisdiction and decided a disputed boundary in 
favor of the United States on grounds essentially similar to those on 
which early disputes between States had already been adjudicated. 
The third case of this kind was United States v. Michigan in 1902. 
Certain lands had been granted to the State to aid in the construc- 
tion of the important St. Mary's Canal. When this canal was turned 
over to the national government, the State also lost control over the 
unused portion of the lands. This case was virtually an interpreta- 
tion of the terms of a definite contract. 60 In spite of a dictum in 
United States v. Lee in 1882, 61 the court has consistently refused to 
allow suits against the United States without its own consent, even 
when a Cabinet officer has been the nominal party to the suit. 62 The 
quasi-international jurisdiction of the court has therefore been limited 
to twenty-nine great controversies, of which the majority have been 
settled since the year 1890. 

The Supreme Court has never been called upon to exercise its 
jurisdiction in cases between one of the States and a foreign State. 
Foreign sovereigns may sue in the courts of the United States, but, 

eo United States v. North Carolina, 136 U. S. 211; United States v. Texas, 
143 U. S. 621; United States v. Michigan, 190 U. S. 196. 

6i United States v. Lee, 106 U. S. 196. See also similar dictum in Mississippi 
v. Johnson, 11 Howard 293. South Carolina v. U. S., 199 U. S. 437, and United 
States v. Louisiana, 123 U. S. 32, are interesting examples of cases between the 
United States and a State, coming to the Supreme Court on appeal after being 
brought in the Court of Claims against the United States by its own consent. 

62 Kansas v. United States, 204 U. S. 331 ; Minnesota v. Hitchcock, 1S5 U. S. 
373; Louisiana v. Garfield, 211 U. S. 70; New Mexico v. Lane, 243 U. S. 53. 
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according to a well-known principle of international law, may not be 
sued without their own consent. According to this same principle it 
probably follows that they could not sue an American State without 
first securing its consent as well. This was stated frequently in the 
debates at the time of the adoption of the Constitution, but has, of 
course, never been settled by a decision of the court. It is even open 
to question whether the Supreme Court would assume jurisdiction 
in a case between a State of the United States and a foreign sovereign, 
even though both parties gave their consent. 

The twenty-six great controversies between States fall into four 
distinct groups when classified according to the subject-matter in 
dispute : 

(1) Boundary disputes involving the judicial interpretation of 
charters, laws, and agreements. Ten of the controversies, including 
the first five to come before the court, belong to this class, in which 
the problem concerns the interpretation of definite legal documents. 63 

(2) Boundary disputes along rivers and waterways, largely due 
to the peculiarly shifting character of many American rivers. There 
have also been ten controversies of this kind, which may largely be 
regarded as the gift of the Father of Waters and his tributaries to 
American jurisprudence. These cases belong to the period since the 
opening of the West has added to land values and made vital con- 
troversies over comparatively small areas. 64 

(3) Controversies in which one State seeks to prevent an injury 

63 New York v. Connecticut (1799), 4 Dallas 1, 3, 6; New Jersey v. New 
York (1831), 3 Peters 461, 5 Pet. 284, 6 Pet. 323; Rhode Island v. Massachusetts 
(1838-40), 7 Peters 651, 11 Pet. 226, 12 Pet. 657, 12 Pet. 755, 13 Pet. 23, 14 Pet. 
210, 15 Pet. 233, 4 Howard 591; Missouri v. Iowa (1849), 7 Howard 659, 10 
Howard 1; Florida v. Georgia (1854), 11 Howard 293, 17 Howard 478; Virginia 
% West Virginia (1870), 11 Wallace 39; South Carolina v. Georgia (1876), 93 
U. S. 4; Virginia v. Tennessee (1893), 148 TJ. S. 503, 158 U. S. 267; Maryland v.- 
West Virginia (1910), 217 U. S. 1, 217 U. S. 577, 225 U. S. 1; North Carolina v. 
Tennessee (1915), 235 U. S. 1, 240 TJ. S. 652. 

6* Alabama v. Georgia (1860), 23 Howard 505; Missouri v. Kentucky (1870), 
11 Wallace 395; Indiana v. Kentucky (1890), 136 U. 8. 47,9; Nebraska v. Iowa 
(1891), 143 TJ. S. 359; Iowa v. Illinois, 147 U. S. 1, 202 U. S. 59; Missouri v. 
Nebraska (1904), 196 U. S. 23; Louisiana v. Mississippi (1905), 202 TJ. S. 1; 
Washington v. Oregon (1908), 211 TJ. S. 127; Missouri v. Kansas (1908), 213 
U. S. 78; Arkansas v. Tennessee (1918), 246 TJ. S. 158. 
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at the hands of another State. There have been three cases of this 
kind, in eaeh of which the plaintiff State has appeared in the interest 
of a large number of its citizens as "parens Patriae." In Louisiana v. 
Texas, which came before the court in 1899, Louisiana complained 
against a quarantine regulation of Texas on the ground that it un- 
justly discriminated against the interstate commerce of the citizens 
of Louisiana. The Supreme Court refused to assume jurisdiction, 
maintaining that the quarantine regulation was proper in itself, and 
being unwilling to examine either the motives of the legislature of 
Texas in passing it or the possible maladministration of the law by 
the officers of the defendant State. The court seemed to have doubts 
whether this was genuinely a controversy between two States within 
the meaning of the Federal Constitution. A decision in favor of 
Louisiana would certainly have been very sweeping in its implica- 
tions, as it would have involved the nullification of the law of a 
neighboring State and so have combined the two greatest powers of 
the court. But in Missouri v. Illinois, in 1901, and again in Kansas v- 
Colorado, in 1902, the court assumed full jurisdiction. In the first 
of these cases, Missouri complained against the pollution of the 
Mississippi River by sewage from Chicago. Kansas complained be- 
cause Colorado was diminishing the flow of the Arkansas River by 
allowing private citizens to use the water for irrigation. In neither 
case did the court find an injury sufficient to warrant the exercise 
of the full power which it claimed. In the Missouri case the court 
said : 

It is true that no question of boundary is involved, nor of direct 
property rights belonging to the complainant State. But it must be 
conceded that if the health and comfort of the inhabitants of a 
State are threatened, the State is the proper party to represent and 
defend them. 65 

es Kansas v. Colorado, 185 U. S. 125, 206 U. S. 46; Missouri v. Illinois, 180 
U. S. 208, 200 U. S. 496, 202 U. S. 598; Louisiana v. Texas, 176 U. S. 1. To these 
decisions should probably be added Georgia v. Tennessee Copper Co. ( 1907 ) , 206 
U., S. 230, which was virtually a suit between two States. To this same class 
belongs the interesting controversy between New York and New Jersey, argued 
before the court November 8, 1918, and still undecided. New York seeks to pre- 
vent the pollution of New York harbor by sewage from Passaic. 
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(4) Controversies involving the payment of pecuniary claims. 
There have been three decisions which properly fall under this head. 
In New Hampshire v. Louisiana, in 1883, the court refused to assume 
jurisdiction, not because money was involved, but because the plaintiff 
State could not show a clear title to the bonds, making the case a 
mere attempt to evade the Eleventh Amendment. But in South 
Dakota v. North Carolina, where certain bonds had been given to the 
plaintiff, the court assumed jurisdiction, decided in favor of the 
plaintiff by a close vote, and even suggested for the first time a 
method by which its decision might be enforced. Fortunately this 
suggestion was not put to the test, since the defendant paid the claim 
to South Dakota. Finally came the long drawn out case involving 
the debt of Virginia, which was decided in favor of Virginia and 
against West Virginia, a decision which involves the payment of more 
than twelve millions of dollars to the plaintiff State. At the time 
when this paper is being written (June, 1919), the final steps are 
being taken by "West Virginia to settle this old debt in accordance 
with the adverse decision of the court. 66 

The suit against West Virginia was commenced in 1906 and the 
judgment rendered in 1915. The results are thus summarized by 
Mr. Justice White: 

The judgment which resulted was for $12,393,929.50, with interest, 
and it was based upon three propositions specifically found to be 
established : First, that when territory was carved out of the dominion 
of the State of Virginia for the purpose of constituting the area of 
the State of West Virginia, the new State, coincident with its exist- 
ence, became bound for and assumed to pay its just proportion of the 
previous public debt of Virginia. Second, that this obligation of 
West Virginia wag the subject of contract between the two States, 
made with the consent of Congress, and was incorporated into the 
Constitution by which West Virginia was admitted by Congress into 
the Union, and, therefore, became a condition of such admission and 
a part of the very governmental fiber of that State. Third, that the 
sum of the judgment rendered constituted the equitable proportion 

ee New Hampshire v. Louisiana, (New York v. Louisiana) (1883), 108 U. S. 
76; South Dakota v. North Carolina (1904), 192 U. S. 286; Virginia v. West 
Virginia (1906-1918), 206 U. S. 290, 209 U. 8. 514, 220 U. S. 1, 222 U. S. 17, 
231 U. S. 89, 234 U. S. 117, 238 U. S. 202, 241 U. S. 531, 246 U. S. 565. 
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of this debt due by West Virginia in accordance with the obligations 
of the contract. 67 

This case is especially noteworthy because the bonds were largely 
held by private individuals who had already exempted Virginia from 
paying their claims, because a large part of the judgment was for 
interest on the bonds, and because it was conceded that the judgment 
could not be paid without the exercise of the power of taxation. "West 
Virginia has passed a debt settlement bill (1919) in which she pro- 
vides for direct taxes to meet the debt. But for a time it looked as if 
some form of compulsion would be necessary. The court did not 
hesitate to meet this possibility squarely. It recognized a threefold 
obligation to carry out the judgment of the court: (1) the duty of 
"West Virginia to provide for the debt by appropriate taxation; (2) 
the power and the duty of Congress to make provision for enforcing 
the terms of the contract between the two States, either by legislation 
which should apply to West Virginia directly, or by legislation 
which would give the court direct authority to enforce its judgment ; 
(3) the duty of the court to secure the enforcement of its own judg- 
ment under existing legislation. In the hope that one of the first 
two methods would be used, the court did not consider fully the 
methods by which it might carry out its own decree, but it suggested 
that this might be done either by mandamus to the legislature of 
West Virginia, or perhaps even by the direct exercise of the judicial 
power within the limits of the State. Happily, the action of West 
Virginia has cut the Gordian knot and relieved the court from what 
would certainly have been a trying and embarrassing situation. But 
the fact that the Supreme Court has never been compelled to resort 
to force in its inter-state decrees, does not lessen the significance of a 
decision in which it claimed both for Congress and for itself such 
sweeping powers. When we compare the Supreme Court with the 
Privy Council in this respect, and especially when we compare the 
dicta of a Southern Chief Justice with those of his predecessor from 
Maryland, it is evident that the United States has become a nation, 
while the British Empire has become a group of independent States. 

87 246 U. S. 565. 
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The Supreme Court has today behind its decrees the full force of 
national unity. It is a long cry from Kentucky v. Denison to Virginia 
v. "West Virginia. 68 

IX. THE JURISDICTION AND PROCEDURE OF THE SUPREME COURT 

(1) The original jurisdiction of the Supreme Court cannot be 
enlarged either by the court itself or by Congress, 69 although, curi- 
ously enough, a part of it has been given from the earliest times to 
inferior courts. 70 But, on account of the weight and dignity of the 
questions involved, it seems safe to say that the quasi-international 
jurisdiction of the Supreme Court could never be assigned to any 
lower court. 71 

(2) The word "State" is to be interpreted strictly, and does not 
include such political communities as Indian tribes, territories, or 
the District of Columbia. 72 

(3) The authority of the court in the class of cases which we are 
considering is derived directly from the Constitution. This was a 
matter of considerable doubt in the early cases, but in all the recent 
decisions it has come to be assumed that the original jurisdiction of 
the court is not dependent on any Act of Congress for its existence, 
though Congress may define the procedure to be followed, and the 
methods to be used in enforcing the decrees of the court. In the 
absence of specific legislation by Congress, the court may exercise its" 
original jurisdiction in such a fashion as to promote simplicity of 
procedure and real justice. "An omission to legislate could not de- 
prive the court of the jurisdiction conferred." 73 

(4) A State may be sued without its own consent, and if the 

68 246 U. S. 565. 

es United States v. Yale Todd, 13 Howard 52, note; Marbury v. Madison, 1 
Craneh 137; Florida v. Georgia, 17 Howard 504. 
to 111 U. S. 449, 123 U. S. 32; 4 Blatchf. 50. 
n 220 U. S. 27. 

72 1 Wash. Terr. 269, 5 Peters 1, 2 Craneh 445. 

73 17 Howard 478, 143 U. S. 621, 162 TJ. S. 1. No one has stated the principle 
of the independence of the original jurisdiction of the court more clearly than 
Taney in Kentucky v. Denison: "In all eases where original jurisdiction is 
given by the Constitution, this court has authority to exercise it without any 
further Act of Congress to regulate its process or confer jurisdiction." 24 How- 
ard 98. 
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defendant State does not appear, a subpoena is issued against it for 
its appearance. If the State does not appear, the suit will proceed 
against it ex parte. No coercive measures are used against it to 
compel its appearance, although in the case of New Jersey v. New 
York the subpoena was issued with a small monetary penalty in case 
of failure to appear. 74 

(5) The procedure is that of a court of chancery used in a liberal 
spirit to suit the circumstances of the case. 75 Costs in boundary 
disputes are ordinarily divided between the contesting States, unless 
the plaintiff is clearly in the wrong. Commissioners are frequently 
appointed to apply the legal principles in the determination of an 
exact boundary. 

(6) A State may appear not only when its own property is 
directly involved, but also as the representative of its citizens, in its 
sovereign capacity, as parens patriae. But when this is done the 
interests of a large general body of citizens must be involved. The 
State may not replace a few individuals as the plaintiff in a case in 
such a fashion as to evade the Eleventh Amendment. The interests 
of the State as a political community must be really involved. 78 

7* New Jersey v. New York, 3 Peters 465-6. 

75 Ehode Island v. Massachusetts, 14 Peters 210. 

76 This question of the right of a State to sue in a controversy over lands 
when it did not own the property involved arose in the earliest cases. Fowler v. 
Miller (1799), 3 Dallas 411, was the first case involving the jurisdiction of the 
Supreme Court in interstate disputes. Fowler claimed land under a Connecticut 
grant in a region also claimed by New York. New York tried to remove the case 
from the Circuit to the Supreme Court on the ground that it was virtually a 
suit between States subject to the exclusive jurisdiction of the higher court, and 
because she said that a fair trial could not be secured in the Circuit Court for 
the District of Connecticut. This application Was denied, the court distinguish- 
ing between claims of private individuals like Fowler and the claims of States 
to the territory in question. The States were not regarded as either nominally 
or substantially parties to the suit. But in the course of his opinion Mr. Jus- 
tice Washington gave the following significant hint: "The State of New York 
might, I think, file a bill against the State of Connecticut, praying to be quieted 
as to the boundaries of the disputed territory; and this court, in order to effec- 
tuate justice, might appoint commissioners to ascertain and report those boun- 
daries." 

Acting on this wise hint, a suit was brought at the next term of the court 
by New York against Connecticut, in which the plaintiff State sought to prevent 
Connecticut or Fowler by injunction from claiming the lands in question. The 
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X. SUBSTANTIVE RULES OP LAW IN INTERSTATE CASES 

The full significance of this great series of twenty-nine cases is 
well stated by Mr. Justice Brewer in the case of Kansas v. Colorado : 

Whenever the action of one State reaches through the agency of 
natural laws into the territory of another State, the question of the 

Attorney General of New York cited Penn v. Lord Baltimore, and argued very 
convincingly that this was precisely the kind of a case in which the Constitution 
expected the Supreme Court to assume jurisdiction. "The bill," he said, "is 
emphatically a bill of peace; since, considering the parties to the principal con- 
troversy, without this remedy the consequences upon the public tranquillity can 
hardly be conjectured." This line of reasoning appealed strongly to Justice 
Patterson, who said: "If the grantees of New York are thus evicted, they will 
bring suits in New York on their possession. But where will this feud and liti- 
gation end ? It is difficult and painful to conjecture, unless this court can, under 
the Constitution, lay hold of the case to decide the question of boundary, which 
will be the decision of all the appendages and consequences." But in spite of 
the evident weight of these contentions, the court was evidently afraid to assume 
the necessary jurisdiction, and decided that New York was not a party to the 
suit since she did not directly own the land in question. (New York v. Connecti- 
cut, 4 Dallas 1.) 

The result of this early failure was to throw the States back on voluntary 
agreements, and to reduce the quasi-international jurisdiction of the Supreme 
Court to a nullity. More than thirty years passed before it first assumed juris- 
diction in a boundary dispute, in the case of New Jersey v. New York, 5 Peters 
284. It was left to the bold genius of John Marshall to assume this great con- 
stitutional power, as he had earlier in his career assumed the power to declare 
the laws of Congress unconstitutional. Marshall said in this case that, although 
Congress had passed no act for the special purpose of prescribing the mode of 
procedure in suits instituted against a State, the court might exercise its origi- 
nal jurisdiction "under the authority conferred by Congress and the existing 
Acts of Congress." 

New Jersey v. New York was never pushed to a conclusion, so that the case 
of Rhode Island v. Massachusetts (12 Peters 657), decided in 1838, is the first 
in which the Supreme Court actually settled a controversy between two States. 
The most grave objection against the jurisdiction of the court was that the 
question of boundary was a political question in which the court would be unable 
to enforce its decree. This argument was urged with great force by Daniel 
Webster in behalf of Massachusetts, but did not convince the majority of the 
court, which assumed full jurisdiction, in spite of the dissent of Chief Justice 
Taney. These two cases laid at rest any question as to the ability of the court 
to settle controversies regarding boundaries, even when State property is not 
directly involved. Since that time, as we have seen, the Supreme Court has 
frequently recognized that the State "has an interest independent of and behind 
the titles of its citizens, in all the earth and air within its domain." (Justice 
Holmes in Georgia v. Tennessee Copper Co. (1907), 206 U. S. 230.) 



THE SETTLEMENT OP INTER-STATE DISPUTES 67 

extent and the limitations of the rights of the two States becomes a 
matter of justiciable dispute between them, and this court is called 
upon to settle that dispute in such a way as will recognize the equal 
rights of both and at the same time establish justice between them. In 
other words, through these successive disputes and decisions, this 
court is practically building up what may not improperly be called 
interstate common law. 77 

In the light of this dictum, what principles, either taken from 
other branches of the law or created by the exigencies of new situa- 
tions, have become parts of this interstate common law in the United 
States? From an examination of the controversies which we have 
reviewed, a few great substantive rules appear to have gained this 
new dignity, and may be at least tentatively stated as established 
principles of interstate law : 

(1) Long acquiescence in a given boundary establishes a valid 
title by usage and prescription which may not be disturbed later on 
technical grounds. The length of time necessary to complete this 
process varies in different cases, but in general it may be said that 
no title may be easily questioned on technical grounds after im- 
portant private rights exist under it which would be disturbed by a 
change of sovereignty. 78 

(2) Although States may not enter into compacts with one an- 
other without the consent of Congress, consent may be implied as 
well as express, and the consent of Congress may give validity to a 
compact long after the compact has been made. Such compacts will 
be regarded as binding. 79 

(3) Compacts between States do not limit the powers of Con- 
gress. Thus a previous compact between two States does not change 
the full right of Congress to regulate commerce on navigable 
streams. 80 

f! Kansas v. Colorado, 206, U. S. 98. 

T8 "When a line has been once run and has afterwards been acquiesced in for 
a long number of years by two States, the court will establish it, although it 
varies from the original course in the charter, and although it may not be a 
straight or uniform line." (Maryland v. West Virginia, 217 U. S. 19.) 

79 Constitution of the United States, Art. I, Sec. 10 ; Virginia v. West Vir- 
ginia, 11 Wallace 39; Virginia v. Tennessee, 148 U. S. 503. 

«o South Carolina v. Georgia, 93 U. S. 4. 
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(4) When a river is given as the boundary between two States, 
each has jurisdiction to the center of the main navigable channel. 81 
But when a channel changes from one side of an island to the other, 
the island remains within the same jurisdiction as before. 82 " 

(5) As between private parties, a sudden change in the course 
of a stream (avulsion) leaves the boundary where it was, but gradual 
changes by erosion and accretion also change the boundary by carry- 
ing it in the middle of the main navigable channel. 88 

(6) If the bank of a stream is specifically given as the boundary, 
it is the bank at the usual height of the stream without regard to 
sudden freshets or unusual droughts. 84 

(7) When two States lie on different parts of a non-navigable 
stream, each is entitled to an equitable division of the water for pur- 
poses of irrigation. The common law principle of the right of owners 
on streams to the undisturbed flow of the water would of course pre- 
vent any extensive systems of irrigation. The principle of equitable 
division, as stated by the Supreme Court in the ease of Kansas v. 
Colorado, 85 is an elastic principle, like the ' ' rule of reason, ' ' capable of 
interpretation in accordance with changing public needs. It seems 
to mean that water may be taken in such a way as to do the greatest 
good to the greatest number. In similar cases the court would prob- 
ably balance the benefit to the settlers upstream against losses down 
stream, though serious injury to vested interests down stream would 
probably be regarded as violations of equity. 

The powers of the Supreme Court to settle disputes between 
States, taken up reluctantly and with extreme caution, have kept 

si Iowa v. Illinois, 147 U. S. 1 ; Arkansas v. Tennessee, 246 U. S. 158. 

82 Indiana v. Kentucky, 136 U. S. 479; Washington v. Oregon, 211 U. S. 127. 

83 Arkansas v. Tennessee, 246 U. S. 158 ; Nebraska v. Iowa, 143 U. S. 359 ; 
Missouri v. Nebraska, 196 U. S. 23. 

s* Alabama v. Georgia, 23 Howard 505. Although the boundary of Kentucky 
reaches "low" water mark on the north shore of the Ohio, and though Maryland 
reaches "low" water mark on the south shore of the Potomac, a careful reading 
of the cases involved shows that these are not really exceptions to the rule laid 
down in Alabama v. Georgia. The word "low" is used with reference to freshets 
rather than to more unusual droughts. Handley's Lessee v. Anthony, 5 Wheaton 
374; Maryland v. West Virginia, 217 U. S. 1. 

as Kansas v. Colorado, 185 U. 8. 125, 206 U. S. 46. 
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pace with the development of national power, have broadened in 
their scope and become more elastic with the years, and without the 
necessity to use force or even to hint at it except in the rarest cases, 
have become an example to the nations of the constructive possibilities 
of reason in a world of ever-recurring controversies and disputes. 
There are few more significant developments in the history of modern 
jurisprudence. 



